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In

the Supreme Court of the
waiian Islands, In Banco.

SPECIAL TERM, JUNE, 1890.

JUDD, C. J., M'CULLY J., BICKERTOK, J.,
DOLE, J.

the Matter of the Application
or the Minister or the Interior
for a Writ of Mandamus, vs.
George J. Ross, the Auditor-Genera- l.

Vouchers for the support, maintenance
and guarding of prisoners while em-
ployed on the Volcano road were pre-
sented by the Minister of the Interior
to the Auditor-Gener- al for approval;
the appropriation for that road was
exhausted at the time said work was
performed and said bilh incurred. The
vouchers were drawn upon the appro-
priation for support of prisoners;

Held, the Auditor-Gener- al should have
audited and approved them.

OPINION OF THE COURT BY DOLE, J.,
MR. JUSTICE M'CULLY, DISSENTING.

The petition waB for a writ of
mandamus to compel the respondent
to audit certain accounts or show
cause for not doing: so. The respon
dent appealed and showed cause be-

fore Mr. Justice McCully who dis-

missed the proceedings, from whose
decision the complainant appealed to
this court. Afterwards the parties
filed the following stipulation:

"It is hereby agi eed between the
parties to the above matter that all
technical points which may arise in
the case, may be waived, and the
judgment of this honorable court
rendered upon the point as to
whether or not the Auditor-Gener- al

should audit bills incurred for the
support, maintenance and guarding
of prisoners employed upon the Vol-

cano road, the appropriation for that
rc1 having been exhausted at the
time said work was performed and
said bills incurred, said bills being
charged to the appropriation for
support of prisoners."

This stipulation radically simpli-
fies the case and enables the court
to consider tlie law involved, without
going into the important question of
the legal discretion of the Auditor-Genera- l,

which was before the court
below.

The respondent contends, and the
decision appealed from holds, sub-
stantially, that the Legislature hav-
ing appropriated a definite sum of
money for the Volcano road, which
had been exhausted, the performance
of prison labor on the same work
was a transfer of the appropriation
for the Support of Prisoners and was.
consequently illegal; also, that the
performance of work on the Volcano
road in addition to work and mater-
ials paid for by the appropriation
thereof, was defeating the intention
of the Legislature, which counte
nanced only, for that particular work,
such labor and materials as their ap-

propriation might pay for.
It is clear to us that the perform-

ance of prison labor on the Volcano
road under the circumstances, was
not a transfer from the appropria-
tion for support of prisoners, for the
following reasons: A transfer is an
expenditure of money belonging to
one appropriation on account of
another appropriation, so that the
appropriation to which such money
is entitled fails to get the benefit of
it' as for instance, the expenditure of
the appropriation for the "extension
of Queen street on Kinau street.
The law requires that "prisoners
sentenced to imprisonment at hard
labor shall be constantly employed
for the public benefit on the public
works, or otherwise, as the Marshal,
with the approval of the Minister of
Interior, may think best." (Civil
Code, Sec. 215). The Volcano road,
being a " public work," the Minister
of Interior was fully authorized to
approve of the employment of pris-

oners thereon; while so employed,
as in any other locality or on any
other "public work," it was neces-sar-v

that such prisoners should be
furnished with food and shelter and
have the necessary guards and over-
seers, the expenses whereof are
properly chargeable to the appro-
priation for the support of pris-
oners, as has heretofore been the
custom. The performance of prison
labor upon a "public work" for
which there is an independent ap-

propriation, cannot be termed a
transfer of an appropriation, for the
appropriation for the support of
prisoners is thereby expended
according to law, and if the object of
a distinct appropriation, which is a
public work, receives the benefit of
such labor; that is also according to
law and does not deteat the in
tention of tue Legislature as
to such other appropriation, such in-

tention being limited solely to the
expenditure of a definite sum of
money out of the Treasury on account
of such object. The Legislature in its
Appropriation Bill deals with money
rather than with services and mate-

rial. It would undoubtedly be well
for it to require that not only prison
labor, but also all special services
furnished by government employees
to any enterprise supported by a
legislative appropriation should be
charged against such appropriation;
as for instance, that the services of a
government surveyor in laying or
grading a public road should be
charged against the appropriation
for the road. At present there is no
law that requires the Minister of
Interior to have the prison labor in
question charged against the Vol
cano Road appropriation.

In brief, the payment of the bills
in question should have been autho-
rized by the Auditor General,because
the law requires it and necessity de-

mands it The law requires that
when prisoners can be "well em-plov-

in the performance of any
public work," they shall constantly

Ha- - their opportunities of self-suppo- rt

by the authority of the State, shall
be supported by the State; they can-
not be left to starve, neither can
such dealers as may furnish them
with food and other necessaries dur-
ing such confinement, be denied
their reasonable charges therefor.
The contrary view would tend to
embarass, if not defeat the execution
of the law for applyiug the labor of
prisoners to public works, aud in
some cases at least, as in the case in
point, to cast an unnecessary slur
upon the government in its prison
management; for carried to its logi-
cal sequence, such a view would in-
sist either that the prison laborers
in question should have gone with-
out food and other necessaries dur-
ing the month they were occupied
on the Volcano Eoad, or that the
dealers who furnished them must
now lose the value of the materials
furnished.

"We are, therefore, of the opinion
that the Auditor-Gener- al should au-
thorize the payment of the bills iD

question.
Attorney-Genera- l Peterson for

petitioner; F. H. Hatch for respon-
dent.

Honolulu, July 3, 1890.

CONCURRING OPINION BICKERTON, J.
This case as it appears here by the

stipulation is shorn of the most im-
portant questions that were argued
and passed upon by Mr. Justice Mc-
Cully, viz. : the judgment and dis-

cretion of the Auditor General to de-

termine whether a bill was drawn
upon a fund which was applicable to
it, and further, as to abuse of this
discretion. There does not seem to
be any appeal on these points which
were decided in favor of the Auditor- -

General in the court below, but by
the stipulation they are not now
before us, and we are limited to the
one question, which in my opinion
assumes the shape of a question sub-
mitted by agreement of the Minister
of the Interior and the Auditor-Gener- al

to the Supreme Court for their
opinion; the question as to whether
a writ of mandamus should issue
seems to have been abandoned.

The law as it now stands, undoubt-
edly gives the Minister of the Inte-
rior full authority to use prison
labor on any public work; there is
no law which requires that such
labor shall be charged to the appro-
priation for such public work. It
had been the custom for a long time
to do so, until the late Administra-
tion abolished the custom or rule,
thereby placing at the disposal of
the Minister of the Interior the
whole appropriation of SSO,000 and
the contingent one of 15,000 for the
support of prisoners, which he could
use in the shape of labor to supple-
ment any appropriation for any
public work. A. work for which an
appropriation of say 10,000 was
made, could be made to appear to
cost only 9,000, leaving a balance of

1,000 unexpended, when in fact it
had cost 19,000 by the use of prison
labor which had cost the country

10,000. As the law now stands the
Minister might have put all the
prison Jabor in the Kingdom on the
Volcano road and no one could pre-
vent it until he would be called to
account for his doings by the Legis-
lature. "Wherever these prisoners
may be they have to be fed and
guarded and the bills paid, notwith-
standing the fact that they may be
working on a public work for which
the appropriation is exhausted.

After looking at the question from
all points of view, the fact still re-
mains that the Minister had the
authority of law to employ these
prisoners on the Volcano road, and
the bills for their support and guards
had to be paid from the only appro-
priation available, viz.: support of
prisoners. If the Minister misused
or abused his authority, it was a
matter between him and the Legis-
lature

There certainly is some legislation
required on this matter, for although
this is not actually taking so many
dollars from one appropriation and
devoting it to other work for wh'ich
there was an appropriation that is
exhausted, the result is the same,
the work is costing more than was
contemplated or intended by the
Legislature.

I feel compelled as the law now
stands to concur in the conclusion
arrived at in the above opinion.

July 3, 1890.

DISSENTING OPINION OF M'CULLY, J.
This case purports to be an appeal

of the matter which came before me
in March last, but now under the
following stipulation :

" It is hereby agreed between the
parties to the above matter that all
technical points which may arise in
the case may be waived and the
judgment of this honorable court,
rendered upon the point as to
whether or not the Auditor-Goner- al

should audit bills incurred for the
support, maintenance and guarding
of prisoners employed upon the Vol-

cano Eoad, the appropriation for
that road having been exhausted at
the time said work was performed
and said bills incurred, said bills be
ing charged to the appropriation for
support of prisoners."

I am at a loss to understand the
legal status of the present case.
Counsel say that no writ of manda-
mus is now asked. I, therefore, re-
spectfully submit that this is not an
appeal of the case formerly heard,
and that the law as decided before
stands as the law of the case, namely,
that the authority of the Auditor-Gener- al

to audit that is to examine
and approve or refuse to approve of
bills is an authority to exercise his
judgment or discretion therein, and
that hence he cannot be compelled
by writ or mandamus to make a cer- -

be so employed; and necessity de-- tain decision unless it snau appear
mands that these men, deprived of j that he has abused his discretion.
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The Court now not being called to
hear an appealed mandamus case,
what legal form known to our law is
presented. It is clearly not the sub-
mission by parties of a question in
difference which might be the sub-
ject of a civil action in the Supreme
Court, upon an affidavit that the
controversy is real, and upon which
final judgment may bo rendered and
enforced (C. L., p. 830). It is not
one of the three cases provided by
Art. 70 of the Constitution: the
King, his Cabinet and the Legisla
ture shall have authority to require
the opionions of the Justices of the
Supreme Court upon important
questions of law, for it is the re
quest of the Minister of the In-
terior and the Auditor General.

It is stipulated that all technical
points may be waived. A technical
point might be the substitution of
the newly appointed Minister of the
Interior in place of the Minister
who brought this petition, but I,do
not understand the above points to
be technical, but of the essence of
the matter, 60 that being waived,
nothing is left. As, however, argu-
ment has been made before us with
out considering the objections which
appear jto me to lie against the
mode of proceeding, I wish to say
that upon a reconsideration of the
question whether the Auditor-Gener- al

should have audited the bills
which he refused to approve, and
whether such refusal was an abuse
of his discretion, I am of the
opinion I formerly expressed.

It was a crucial question put to
the Attorney-Genera- l, during the
argument, whether, if the Minister
of the Interior had expended the

30,000 appropriated for the Vol-
cano Eoad. in a contract for building
fifteen miles of it, he would be au
thorized to build the remaining fif
teen with prison labor supported out
of the 80,000 appropriated for sup-
port of prisoners. The Attorney-Gener- al

gave the answer which the
logic of his position required, that
the Minister would be authorized
thereto. It results from this that no
"specific appropriation" is specific in
amount, for it may be increased by
as much more out of 80,000, or other
amount appropriated for prisoners'
support as the Minister may please
to add to it.

It was clqimed in argument that
tlie drafts on the prisoners' fund
were not expenditures on the road,
but for their support. Now, if the
Auditor approved the bills, the pri-
soners would be employed on the
road, if he disallowed them, the
prisoners would not be worked there.
So it is only a difference of form of
words how the prisoners' support
fund is applied to building the road.
It seems to me the actual use of this
fund for building the road cannot be
cured by styling it a draft for the
support of the prisoners. In order
to proceed with an appearance of
legality the Minister has been com
pelled to drop the system of credits
for realizations for prison labor, be-

cause the realizations would be pay-
ments out of the appropriation for
this road. "When this was exhausted
there were no longer realizations
from prison labor. In a proper bus-
iness transaction the cost of the pris-
oners would be drawn from the fund
for maintaining them, at the same
time that a like or suitablo amount
is charged for their labor against the
appropriation for the work on which
thoy were employed.

And I do not find a justification
for this indefinite addition to the
special sum allowed for this road in
the general statute provision which
directs the hard labor to which pris-
oners are sentenced to be applied to
public works. It was not necessary
to couple with it that it should be
counted as a Government resource
and realization, and accounted for as
a cash or credit to some account.

The provision in Sec. 216, that
prisoners may be let out to labor for
private individuals does not express
a requirement that the proceeds shall
not be rendered as a credit, but can
any one doubt that it ought to be
done?

For these reasons I think the
Auditor-Gener- al did not abuse his
discretion in refusing to approve the
bills in question.

Lawrence McCully.
July 3, 1890.

Xciu StfUrtrtiscmcnts.

Bisinarck-Denkma- l.

ALLE DEUTSCHE. "WELCHE ZUR
- ErrichtungdesNational-Denkinal- s fuer

den Fuersten von Uisiuarck in Berlin
beizutraj?cn wuenschen, werden ersucht,
etwaige Beitraege fuer diesen Zweck an
das unterzeiebnete Konsulat auszuzahlen
oder cinzusenden.

Saenimtliche Gaben werden unter Bei-fuegu-ng

der Beitrags listen an das Central
Comite' in Berlin ubermit telt werden.

Kaiseelich Deutsches Konsulat.
Honolulu. 7 Juli, IS9. 8-- 6t 133Mt
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Kf.lTKlKHrlr Trimthe world- - NlTron IT nnn nr SteelStinllnlKjllvtnva.. Thi. nalbVmtA1
Truss has radically cured thousands

lent to all parts of the world and we Guarantee safe
j, or fall particulars, write for Pamphlet No. 1.

Address. 31. E. Trim Co., 704 Sacramento Street.
SanFranciaCO.CalU.S A. ForPllea nseonrNevinstrument for Home Treatment. Pnce.8Sor8s.5d.

UfibrLzttn In H
$ 1 TO & DATS.lS

AjKPaesrted tot la P
E&W en-- 5 Strtciirc
ESS ilfMoiljbyii- -
fySSTiaCUzialCo.

3& Cirx1nnatJgMM

Traj uBM9isrll

RUPTURE
MAOSfRTm

TBUSJS"On!v

His G hassiven univer-
sal satisfaction In the
cure of Gonorrhoea and
Oleer. I prescribe It and
feci safe in recommend-in- g

it to all sufferers.
A.J.STOXEB,H.D.,

Decatur, IIL
PRICE, 81.00.

Sold by Dnftgists.

Hoixister & Co., Wholesale Agents.
Benson, Shith & Co., Wholesale Agents1

bUtriisjmnus.

UP-TOW- N

Book, News and Stationery Store

106 FORT STREET.

DANA'S CHARACTERISTICS

OF

VOLCANOES !

AXl

FORNANDIEE'S

POLYNESIAN EAOES

TO BE BAD COMPLETE.

THOS. G. TH11UH,
proprietor.

THERISDCXN"
Iron and Locomotive Works,

Corner of Beal and Howard Street,'

San Francisco California
W.H. TAYLOR President
R.8.M00BE Superintendent

Builders of Steam Machinery

In all Its branches.

Steamboat, Steamship. Land Engines & Boilers,
High Pressure or Compound.

STEAM VESSELS of all kinds built complete,
with bulls ot wood, Iron or composite.

ORDINARY ENGINES compounded when ad-
visable.

STEAM LAUNCHES, Barges and Steam Tugs con-
structed with reference to the trade In which
they are to be employed. Speed, tonnage and
draft of water guaranteed.

5UQAR MILLS and Sugar Making Machinery
made after the most approved plans. Also, all
Boiler Iron Work connected therewith.

WATER PIPE, of Boiler or .Sheet Iron, of any
size, made In suitable lengths for connecting
together, or Sheets rolled, punched and packed
for shipment, ready to be riveted on theground.

HYDRAULIC RIVETING, Boiler Work and Water
Pipes made by this establishment, riveted by
hydraulic riveting machinery, that quality of
work beini; far superior to hand work.

SHIP WORH , Ship and Steam Capstans, Steam
Winches, Air and Circulating Pumps, made
after the most approved planB.

SOLE Agents and manufacturers for the Pacific
Coast of the Heine Safety Boiler.

PUMPS Direct Acting Pumps for irrigation 01
city works purposes, built with the celebrated
Davy Valve Motion, superior to any other
pump.

JOHN DYER Honolulu
13m Boom No. 3. upstairs, Spreckeis' Block

FILTER PRESSES.

Paaubau Plantation, 1

Hawaii, March 0, 1888. 1

Risdon Iron and Locomotive Works, San Fran-
cisco.

Gentlemen We have used two of your
Filter Presses thlsseason. They

are convenient, easily handled and are working
entirely to our satisfaction. I can recommend
no improvement on them.

Very respectfully yours.
(signed) A. Moons,

Manager Paanhan Plantation

Heeia, Sept. 28, 1889.
Mn. Jon Dyeb, Agent Risdon Iron Works

Honolulu.
Deab Sib: Please ship ns one of your 30

Compartment Filter 1'resses, 210 square feet
surface, same as the one supplied us last season,
which I am pleased to say has given us entire
satisfaction. Yourri truly, j

GEO. B. EWART, '

Manager Heeia Agricultural Co.

These Presses are made extra heavy for
high pressures, occupies a floor space of lis4 ft., and presents a filtering: surface of 240square feet. A limited number in stock in
Honolulu and are sold at very low prices. '

Risdon Iron & Loco. Works, '

Ban Francisco. '

For particulars enquire of
JOHN DYER Honolul

Room No. 3 Spreckeis' Block:
231 W. G. IRWIN & Co., Agents '

Baldwin Locomotives!

The undersigned having been appointed
Sole Agents for the Hawaiian Islands '

FOR THE CELEBRATED

Baldwin Locomotives

From the Works of

Bumham, Parry, Williams & Co..

Philadelphia, 3?enn.,

Are now prepared to give estimates and
receive orders for these engines,' of any"
size and style.

The Baldwin Locomotive Works are
now manufacturing a style of Locomo-
tive particularly adopted

For Plantation Purposes,

A number of which have recently been
received at these Islands, and we will
have pleasure in furnishing Plantation,
ageuia anu managers wiiu particulars oi
same. .

The superiority of these Locomotives
over all other makes is not only known
here but is acknowledged throughout the
United States.

WAT. G. IEWIN & Cu.,
Sole Agents for Hawaiian Islands.

21 1307

THIS PAPER IS KEPT ON FILE
E. C. Daee's ADVKETisiNa

Agency, 64 & 65 Merchant's Exchange,
San Francisco, Cal., where contracts for
advertising can be made for it.

't.

JOHN GRACE,

3MKri!S(-KtR!5- .

CETSTAL SODA.WOBKS
Proprietor.

SOLE OF

and

Etc.

AREATED WATERS PURE.

ISLAND ORDERS PROMPTLY
111 1296-l-y

IK

-- NO." .KING STREET.

MANUFACTURER

GREAT BLOOD PURIFIER

SAESAPAEILLA AND IKON WATEB!

GINQER ALE,
Sarsaparilla, Lemon, Cream Plain Soda,

Champagne Cider, Etc.,

GUARANTEED

Mutual 330--TELEPHOMS--- 298.
ATTENDED TO.

CASTLE & COOKE,
IMPORTERS,

Shipping and Commission Merchants,

PLANTATION AND INSUKANCE AGENTS.

DEALERS

oi

THE

ALL

BUILDERS' AND GENERAL HARDWARE, AGRICULTURAL IMPLEMENTS,

PLANTATION SUPPL1BS,

Carpenters' Blacksmiths' Machinists' and Plumbers' Tools,"

HOUSE FURNISHING GOODS
Kitchen Utensils, Paints, Oils, Varnishes, Lamp Goods, and

General Merchandise.
Blake's Steam Pumps, Weston's Centrifugals,

Wilcox & Gibbs. and Remington Sewing Maohines,

Br. Jane & Sons Family Medidinee.
. Mo l-- r

&

ELLENSBURGH,
-- OF-

ORDERS FOR PROPERTY AT PRESENT
prices must be sent not later than by the "Alameda " leaving Honolulu

on the 31st of May, 1890.

One-fourt- h of the purchase money is sufficient to secure a contract.
.trice ot Inside Lots $ 150 00 each
Price of Corner Lots 175 00 each

The above notice does not apply in those cases where the propositions are
already in course of negotiation.

INVESTORS WILL PLEASE STATE:
1st If they are American citizens. 2d If not themselves American citizens, but

married to the daughter of an American citizen give wife's full name.

LEONHARD & ROSS, Honolulu Block,
1274 112-l- y Wash.

Hog

LEOMAED E0SS,

GIVE NOTICE:
THAT "SUNNYSIDE"

Ellensburgh,

DR. JOSEPH TTA.SB'

and Poultry fiemedy

A Certain Cure for the Diseases of

HOGS AND POULM
o- -

lst. It puts your pigs in first-clas- s condition.
2d. It stops cough, and regulates the bowels.
3d; It will keep sows healthy during pregnancy, and superinduce a soundprogeny.
4th. It will arrest disease in every instance, if administered before the vitalparts are beyond the reach of aid.
5th. It destroys worms and hastens maturity.
6th. It is a thorough preventive. Feeders who use it all the year round have

no disease among their swine.
7th. It will repay its cost many times over in the extra pounds of Mrk it

will make without extra feed. Hoes treated with it will gain two or more poad
while others are gaining one. The reason is it regulates the digestive functiow
and enables the animal to convert every particle of food eaten' into pork, iflvolv-in- g

no waste. Hundreds of testimonials from breeders in England, Germany
Scotland, Ireland, the United States, New Zealand, and Australia. -

TE803IM;oNIALS:

WASHINGTON.

"Dr. Hass Hog Remedy 13 a certain preventive ot disease, makine nieannll Anil avnin HacK f.at OJ T U TTT t mn . . fcT" ithrirs
(Purveyor to H.'M. the Queen and H. R. H. the Prince of Wales.)

"Our experience has shown that Hass' Remedy will prevent disease in boo andthat the increase in flesh by its use more than covers the cost.
"GILLILAND, HACKWORTH & BUCKLES.

" Coffey ville, Kansas.
"A good investment as a pork producer, to say nothing of its "

"L. R. WODDS, Keene, KTOtBekI?,
"I do not think it safe to be without Hass' Remedy to prevent disease Alterathorough test I am sure it is a valuable medicine as well as a pork tirodueer

"

" V. DORSEY, Rreeder-PerryVlHiiH- .

JDFOR SALE with Directions for Use by

HTMI DAYIS.& CO.,
3221 lll-2- m IioiasmlAgwite kt the lawiika Muk.


